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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  37 
IWO-340-4333-02-24  1A1 
RIN  1004-AB59 
Cave  Management 

agency:  Department  of  the  Interior. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  the  Federal  Cave  Resources 
Protection  Act  of  1988,  which  requires 
identification,  protection,  and 
maintenance,  to  the  extent  practical,  of 
significant  caves  on  Department  of  the 
Interior  administered  lands.  The 
proposed  rule  would  establish  criteria  to 
be  considered  in  the  identification  of 
significant  caves.  It  would  also  integrate 
cave  management  into  existing  planning 
and  management  processes  and  protect 
cave  resource  information  to  prevent 
vandalism  and  disturbance  of  significant 
caves. 

DATES:  Comments  must  be  received  in 
writing  by  April  13, 1992.  Comments 
received  or  postmarked  after  the  above 
date  may  not  be  considered  in  the 
decisionmaking  process  on  the  final 
rulemaking. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building,  1849  C  Street.  NW., 
Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delmar  Price,  Division  of  Recreation. 
Cultural,  and  W’iidemess  Resources, 
(202)  208-3353. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Cave  Resources  Protection  Act 
of  1988  (the  Act)  (16  U.S.C.  4301-4309, 
102  Stat.  4546),  became  law  on 
November  18, 1988.  The  purpose  of  the 
Act  is  to  secure,  protect,  and  preserve 
significant  caves  on  Federal  lands  for 
the  perpetual  use,  enjoyment,  and 
benefit  of  all,  and  to  foster  increased 
cooperation  and  exchange  of 
information  between  governmental 
authorities  and  those  who  utilize  caves 
located  on  Federal  lands  for  scientific, 
educational,  or  recreational  purposes. 

The  Act  states  that  it  is  the  policy  of 
the  United  States  that  Federal  lands  be 
managed  in  a  manner  that  protects  and 
maintains,  to  the  extent  practical, 
significant  caves.  The  Act  also  requires 
the  Secretary  of  the  Interior  to  issue 
such  regulations  as  he  deems  necessary 


to  achieve  the  purposes  of  the  Act  on 
Department  of  the  Interior-administered 
Federal  lands.  The  regulations  are 
required  to  include,  but  need  not  be 
limited  to,  criteria  for  the  identification 
of  significant  caves. 

This  proposed  rulemaking  would 
establish  criteria  to  be  considered  in  the 
identibcation  of  significant  caves 
located  on  Federal  lands  administered 
by  the  Department  of  the  Interior  and 
procedures  for  carrying  out  other 
provisions  of  the  Act  relating  to 
protecting  significant  caves  and 
fostering  cooperation  and  exchange  of 
information  between  governmental 
authorities  and  those  who  utilize  caves. 

An  advance  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  March  3, 1989  (54  FR  9066), 
inviting  comments  on  what  should  be 
included  in  a  proposed  rule,  and 
particularly  requesting  suggestions  as  to 
criteria  for  determining  what  constitutes 
a  significant  cave.  A  total  of  9  comments 
were  received  in  response  to  that  notice: 
4  from  agencies  of  State  government,  2 
from  business  entities,  2  from 
individuals,  and  1  from  a  Federal 
agency. 

Respondents  recommended  that 
particular  resource  values  be  considered 
in  determining  the  significance  of  caves. 
These  included  the  presence  and  type  of 
water,  archaeological,  cultural,  and 
historic  resources;  biological  resources, 
including  bat  guano;  recreational  values; 
and  the  amount  and  degree  of  past  use 
or  evidence  of  vandalism.  Other 
comments  urged  that  the  concept  of 
“significance”  be  carefully 
circumscribed,  that  care  should  be  taken 
to  make  sure  that  not  all  caves  are 
labeled  signibcant,  that  surface  uses  and 
particularly  mineral  exploration  and 
development  not  be  unduly  restricted  by 
cave  regulations,  and  that  access  to 
significant  caves  not  be  limited  to  just 
special  interest  groups.  Some 
respondents  addressed  the  need  for 
sufficient  funding  to  maintain  caves  that 
are  used  for  recreation,  others  suggested 
the  establishment  of  a  permit  system  for 
regulating  access  to  significant  caves, 
while  others  urged  that  access  not  be 
regulated  at  all. 

All  these  comments  were  carefully 
considered  during  the  preparation  of  this 
proposed  rule,  except  those  that 
addressed  matters  beyond  its  scope, 
such  as  funding,  permit  systems,  and  the 
effect  of  significant  caves  on  other  land 
uses. 

During  consideration  of  rules  that 
might  be  needed  to  implement  the 
Federal  Cave  Resources  Protection  Act, 
the  Department  of  the  Interior  has 
carefully  examined  the  provisions  of  the 
Act  in  the  context  of  existing  agency 


and  Departmental  regulations.  None  of 
the  agencies  has  regulations  governing 
the  identibcation  of  significant  caves 
and  confidentiality  of  information 
concerning  the  nature  and  location  of 
significant  caves.  On  the  other  hand, 
some  of  the  agencies  have  regulations 
that  cover  other  regulatory  aspects  of 
the  Act.  In  the  interest  of  minimizing 
duplication  of  regulations,  the  decision 
was  made  to  develop  one 
Departmentwide  regulation  to  deal  with 
provisions  in  the  Act  not  covered  by 
existing  regulations.  Each  agency  with 
responsibility  for  cave  management  in 
the  Department  of  the  Interior  may 
amend  its  existing  regulations  or 
separately  develop  new  regulations  to 
address  other  regulatory  provisions  in 
the  Act.  such  as  permits,  occupancy, 
use,  prohibited  acts,  and  civil  and 
criminal  penalties. 

Prior  to  enactment  of  the  Act,  the 
Department  of  the  Interior  managed 
caves  in  accordance  with  the  general 
authorities  that  established  the 
agencies,  as  well  as  the  Antiquities  Act 
of  1906  (16  U.S.C.  431,  et  seq.\,  the 
Archaeological  Resources  Protection 
Act  of  1979  (16  U.S.C.  470aa);  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C.  1251,  et 
seg.):  and  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531). 

The  Department  of  the  Interior  cave 
management  policy,  except  for  those 
caves  under  the  authority  of  the 
National  Park  Service,  focuses  on 
managing  caves  as  nonrenewable 
resources  to  maintain  their  values; 
balancing  surface  resource  management 
and  cave  use  with  protection  of  cave 
values;  and  incorporating  cave 
management  activities,  considerations, 
and  management  prescriptions  into  the 
agency  resource  management  plans.  The 
Department  and  agency  policies  are 
generally  consistent  with  the  Federal 
Cave  Resources  Protection  Act  and  will 
be  revised  and  strengthened  in 
accordance  with  the  Act. 

The  policy  of  the  National  Park 
Service,  pursuant  to  its  Organic  Act  of 
1916  (16  U.S.C.  1,  et  seq.)  and  its 
Management  Policies  (chapter  4:20, 
December  1988),  is  that  all  caves  on 
lands  that  it  administers  are  afforded 
protection  and  all  will  be  managed  in 
compliance  with  approved  resource 
management  plans.  Under  the  laws  and 
policies  identified  above,  all  caves  in 
national  park  land  are  considered 
significant,  regardless  of  any  other 
criteria  under  the  Act. 

The  Secretary  of  the  Interior  will 
cooperate  and  consult  with  the 
Secretary  of  Agriculture  to  devise 
similar  procedures  for  the  listing  of 
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significant  caves.  The  procedures  for 
submitting  and  evaluating  nominations 
for  the  initial  listing  of  significant  caves 
will  be  published  in  a  Federal  Register 
notice  announcing  the  call  for 
nominations.  Subsequent  listings  will  be 
done  separately  by  each  agency  through 
their  resource  management  planning 
processes. 

This  proposed  rule  was  developed 
cooperatively  by  representatives  of  the 
various  Department  of  the  Interior 
agencies  that  have  cave  management 
responsibilities.  The  Department  also 
consulted  with  the  Forest  Service, 
Department  of  Agriculture,  which  is 
developing  similar  regulations,  and  with 
representatives  of  interested  cave 
organizations. 

The  principal  author  of  this  proposed 
rule  is  Delmar  Price,  Division  of 
Recreation,  Cultural  and  Wilderness, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management,  Department  of  the 
Interior. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  signiHcantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  chapter  2,  appendix  1.  item  1.10, 
and  that  the  proposal  would  not 
significantly  affect  the  ten  criteria  for 
exceptions  listed  in  516  DM  2,  appendix 
2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  “categorical  exclusions”  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
signiHcant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  The 
proposed  rule  would  merely  establish 
criteria  to  be  considered  in  the 
identification  of  significant  caves;  it 
would  not  itself  protect  any  land  from  or 
release  land  to  development. 

For  the  same  reasons,  the  Department 
of  the  Interior  has  determined  under 
Executive  Order  12291  that  this 
document  is  not  a  major  rule.  A  major 
rule  is  any  regulation  that  is  likely  to 
result  in  an  annual  effect  on  the 


economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  et  seq.)  that 
it  will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  As  required 
by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  43  CFR  Part  37 

Cave  resources  management.  Fish  and 
Wildlife  Service,  Indian  Affairs  Bureau, 
Land  Management  Bureau,  National 
Park  Service,  Public  lands.  Reclamation 
Bureau,  Recreation  and  recreation  areas. 

Under  the  authorities  stated  below,  it 
is  proposed  to  amend  Subtitle  A  of  Title 
43  of  the  Code  of  Federal  Regulations  as 
set  forth  below; 

1.  Part  37  is  added  to  read  as  follows: 

PART  37— CAVE  MANAGEMENT 
Subpart  A-^ava  Managamant — Ganaral 

Sec. 

37.1  Purpose. 

37.2  Policy. 

37.3  Authority. 

37.4  Definitions. 

Subpart  B— Cava  Daaignation 

37.11  IdentiHcation  and  designation  of 
significant  caves. 

37.12  Confidentiality  of  cave  information. 
Authority:  16  U.S.C.  4301-4309;  43  U.S.C. 


§  37.1  Purposa. 

The  purpose  of  this  regulation  is  to 
provide  the  basis  for  identifying  and 
protecting  signiHcant  caves  on  Federal 


lands  administered  by  the  Secretary  of 
the  Interior. 

§37.2  Policy. 

It  is  the  policy  of  the  Secretary  that 
Federal  lands  be  managed  in  a  manner 
which,  to  the  extent  practical,  protects 
and  maintains  signiHcant  caves  and 
cave  resources. 

§37.3  Authority. 

Section  4  of  the  Federal  Cave 
Resources  Protection  Act  of  1988  (102 
Stat.  4546;  16  U.S.C.  4301)  authorizes  the 
Secretary  to  issue  regulations  providing 
for  the  identiHcation  of  signiHcant 
caves.  Section  5  authorizes  the 
Secretary  to  withhold  information 
concerning  the  nature  and  location  of 
signiHcant  caves  under  certain 
circumstances. 

§37.4  Definitions. 

(a)  Authorized  officer  means  any 
agency  employee  delegated  the 
authority  to  perform  the  duties 
described  in  this  part. 

(b)  Cave  means  any  naturally 
occurring  void,  cavity,  recess,  or  system 
of  interconnected  passages  beneadi  the 
surface  of  the  earth  or  within  a  cliff  or 
ledge  (including  any  cave  resource 
therein,  but  not  including  any  vug,  or 
any  mine,  tunnel,  aqueduct,  or  oAer 
man-made  excavation),  and  which  is 
large  enough  to  permit  an  individual  to 
enter,  whether  or  not  the  entrance  is 
naturally  formed  or  man-made.  Such 
term  shall  include  any  natural  pit, 
sinkhole,  or  other  feature  that  is  an 
extension  of  a  cave  entrance. 

(c)  Cave  resources  means  any 
material  or  substance  occurring 
naturally  in  caves  on  Federal  lands, 
such  as  animal  life,  plant  life, 
paleontological  resources,  cultural 
resources,  sediments,  minerals, 
speleogens,  and  speleothems. 

(d)  Caver  means  a  person  who 
explores,  maps,  studies,  and/or 
investigates  cave  areas  for  recreational 
reasons  or  to  promote  general 
knowledge  of  the  resources  present. 

(e)  Federal  lands,  as  deHned  in  the 
Federal  Cave  Resources  Protection  Act. 
means  lands  the  fee  title  to  which  is 
owned  by  the  United  States  and 
administered  by  the  Secretary  of  the 
Interior. 

(f)  Secretary  means  the  Secretary  of 
the  Interior. 

(g)  Significant  cave  means  a  cave 
located  on  Federal  lands  that  has  been 
evaluated  by  the  authorized  ofHcer  and 
determined  to  have  biotic,  cultural, 
mineralogic,  paleontologic,  geologic, 
hydrologic,  or  other  resources  that  have 
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important  value  for  scientific, 
educational,  or  recreational  purposes. 

(h)  Vug  means  a  small  cavity  in  a  vein 
or  in  rock,  usually  lined  with  crystals. 

Subpart  B— Cave  Designation 

§  37.1 1  Identification  and  designation  of 
significant  caves. 

(a)  Nominations  for  initial  and 
subsequent  listings:  The  authorized 
officer  will  give  the  public  the 
opportunity  to  nominate  potential 
significant  caves.  The  authorized  officer 
will  publish  in  the  Federal  Registw  a 
call  for  nominations  for  the  initial 
listing,  including  procedures  for 
preparing  and  submitting  the 
nominations.  Nominations  for 
subsequent  listings  vrill  be  accepted 
from  the  public  by  the  agency  that 
manages  the  land  where  the  cave  is 
located  as  new  cave  discoveries  are 
made  or  as  new  information  that  could 
influence  significance  determinations 
becomes  available. 

(bj  Evaluation  for  initial  and 
subsequent  listings:  All  known  and 
nominated  caves  on  Federal  lands  will 
be  evaluated  during  the  initial  listing 
process.  The  evaluation  of  the 
nominations  for  significant  caves  will  be 
carried  out  in  consultation  with 
individuals  and  organizations  interested 
in  the  management  and  use  of  cave 
resources,  and  other  affected  resources, 
within  the  limits  imposed  by  the 
confidentiality  provisions  of  §  37.2  of 
this  part 

(c)  Criteria  for  the  identification  of 
Significant  Caves:  A  significant  cave  on 
Federal  lands  shall  possess  one  or  more 
of  the  following  features,  characteristics, 
or  values,  whi^  are  deemed  by  the 
authorized  officer  to  be  unusual, 
signiHcant  or  otherwise  meriting  special 
management 

(1)  Biota:  The  cave  provides  habitat 
for  cave-dependent  organisms  or 
animals.  The  cave  contains  species  or 
subspecies  of  flora  or  fauna  that  are 
native  to  caves,  occur  in  large  numbers 
or  variety,  are  sensitive  to  disturbance, 
or  are  found  on  State  or  Federal 


sensitive,  threatened,  or  endangered 
species  lists. 

(2)  Cultural:  The  cave  contains 
historic  properties  or  archaeological 
resources  (as  described  in  36  CFR  60.4 
and  43  CFR  7.3}  that  are  eligible  for  or 
listed  on  the  National  Register  of 
Historic  Places. 

(3)  Geologic/Mineralogic/ 
Paleontologic:  The  cave  possesses  one 
or  more  of  the  following  features: 

(i)  Geologic  or  mineralogic  features 
that  are  fragile  or  outstanding,  or  that 
are  useful  for  study. 

(ii)  Deposits  of  sediments  or  features 
useful  for  evaluating  past  events. 

(iii)  Paleontologic  resources  with 
potential  to  contribute  important 
scientific  information. 

(4)  Hydrologic:  The  cave  is  a  part  of  a 
hydrologic  system  or  contains  water 
that  is  important  to  humans,  biota,  or 
development  of  cave  features. 

(5)  Recreational:  The  cave  provides  or 
could  provide  recreational  opportunities 
by  virtue  of  challenge  or  scenic  values. 

(6)  Educational  or  Scientific:  The  cave 
offers  opportunities  for  educational  or 
scientific  use;  or,  the  cave  is  virtually  in 
a  pristine  state,  lacking  evidence  of 
human  disturbance  or  impact:  or,  the 
length,  volume,  total  depth,  pit  depth, 
height,  or  similar  measurements  are 
worthy  of  note. 

(d)  Records  and  Documentation: 
Appropriate  records  and  maps  will  be 
retained  by  the  authorized  officer  for 
each  significant  cave.  At  a  minimum,  the 
documentation  shall  include  a  signed 
certification  that  the  cave  has  been 
found  to  be  significant  and  the 
information  used  to  make  that 
determination.  This  information  will  be 
protected  under  the  confidentiality 
requirement  of  this  regulation. 

(e)  The  policy  of  the  National  Park 
Service,  pursuant  to  its  Organic  Act  of 
1916  (18  U.S.C.  1  et  seq.)  and 
Management  Policies  (chapter  4:20,  Dec. 
1988)  is  that  all  caves  are  afforded 
protection  and  will  be  managed  in 
compliance  with  approved  resource 
management  plans.  Accordingly,  all 
caves  on  National  Park  Service- 
administered  lands  are  deemed  to  fall 


within  the  definition  of  “significant 
cave.” 

(f)  Based  on  the  criteria  stated  in 
paragraph  (c)  of  this  section,  the 
authorized  officer  will  determine 
whether  caves  nominated  under 
paragraph  (a)  of  this  section  are 
significant. 

§  37.12  Confidentiality  of  cave 
information. 

(a)  No  Department  of  the  Interior 
employee  shall  disclose  information 
concerning  the  location  of  any 
significant  cave  or  cave  that  has  been 
nominated  as  significant  as  to  which 
final  determination  is  pending,  unless  an 
authorized  officer  has  determined, 
based  on  information  received  under 
paragraph  (b)  of  this  section  that 
disclosure  would  contribute  to  the 
protection  and  responsible  use  of  the 
cave  and  cave  resources,  and  will  not 
create  a  substantial  risk  of  harm,  theft, 
or  destruction  of  cave  resources. 

(b)  A  written  request  to  view 
information  about  a  significant  cave  by 
a  Federal  or  State  governmental  agency, 
bona  fide  educational  or  research 
institute,  or  individual  or  organization 
assisting  with  cave  management 
activities,  will  be  considered  when  the 
following  information  is  submitted  to  the 
authorized  officer. 

(1)  A  signed  letter  specifying  the  cave 
information  requested. 

(2)  Name,  address,  and  telephone 
number  of  the  individual  responsible  for 
the  security  of  the  information  received. 

(3)  A  legal  description  of  the  area  for 
which  the  information  is  sought. 

(4)  The  purpose  for  which  the  * 

information  is  sought,  and 

(5)  Written  assurances  and  evidence 
that  the  requesting  party  will  adequately 
protect  the  confidentiality  of  the 
information  and  ensure  the  protection  of 
the  significant  cave(s)  from  vandalism 
or  unauthorized  use. 

Dated:  October  21. 1991. 

Richard  Rcddan, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  92-775  Filed  1-10-92;  8:45  am) 
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